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MALPRACTICE AVOIDANCE NEWSLETTER FOR OREGON LAWYERS 

WHAT YOUR STAFF ISN'T 
TELLING YOU 

A legal secretary in a small law firm 
worked on a major conti ngency-fee case. 
The work dragged on for years, during 
which she typed and retyped reams of cor
respondence and cou rt documents. 

After a lot of time and effort- includ
ing lots of after-hours work by the secre
tary - the firm won and received a large 
fee. But when it came time to "celebrate," 
the attorneys asked the secretary to an
swer the phones and close the office in
stead of including her in the celebration. 

BAROMETERS OF POOR STAFF 
RELATIONS 

According to experts, when employers 
have poor staff re lations, they pay the 
price in employee turnover, poor work 
product, low employee morale, lawsuits, a 
higher rate of absenteeism, workers' com
pensation claims, and poor client service. 

While lawyers may realize that a 
happy staff is more productive, many 
have trouble translating the idea into ac
tion because so few have experience run
ning a business. To compound the prob
lem, many lawyers are oblivious to 
whether staff are happy and productive. 
But there are warning signs - the biggest 
and most expensive of which is high em
ployee turnover. Other danger signs in
clude: 

lack of respect shown to staff by law
yers; 

frequent misunderstandings and com
munication breakdowns; 

inconsistent or unfair enforcement of 
firm rules and policies; 

inadequately trained staff; 

infrequent or nonexistent staff meet
ings; 

unkept promises and goals; 

management by intimidation. 

HOW TO ENSURE GOOD 
RELATIONS 

To help ensure a productive work-
place, you can take these steps: 

Hire people who fit your work style 
and can support your goals. 

Hold regular staff meetings and seek 
input from the entire staff. Make the 
process democratic. 

Offer perks such as flexib le work 
hours, vacation time, or sick leave 
and provide opportunities for ad
vancement. 

Recognize exemplary performance im
mediately - don't wait for the end of 
the year. 

Include staff members in each hiring 
process. 

Provide staff training, including in
formation about the areas of law in 
which the staff is working. 

Michael W. Bowden 

This article is adapted and reprinted with 
permission of Lawyers Weekly USA. For more 
information, visit www.lawyersweeklyUSA.com. 
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FREQUENTLY ASKED TRUST ACCOUNT QUESTIONS 

Q. How many days after a check has been deposited 
do I have to wait before disbursing funds? 

A. Follow the 3-, 5-, and 10- day rule. Wait three 
banking days for local checks to clear, five 
banking days for in-state checks to clear, and ten 
banking days for out-of-state checks to clear. 

Q. My trust account has had an outstanding check 
for several years. What do I do about it? 

A. If the money cannot be returned to the client, 
follow the guidelines set out in the Disposition 
of Unclaimed Property Act, ORS 98.302-98.436. 

Q. Can I have more than one trust account? 

A. Yes. Some law firms have multiple trust accounts 
in more than one bank to be sure all sums fall 
under FDIC insurance. Individual trust accounts 
can be established for individual clients if they 
have large sums of money that will be in trust for 
a period of time. Interest on these individual 
accounts flows to the client. 

Q. Can I pay client costs directly out of the trust 
account? 

A. Yes , as long as the client has money in the trust 
account to cover the costs ~ If funds have been 
deposited on behalf of a client and they have not 
cleared, you either must wait until they clear or 
pay the costs out of your general account and 
reimburse the general account when the funds 
have cleared. 

Q. Do I have to keep a minimum balance in my trust 
account? 

A. No, unless the bank requires a minimum balance. 
Most banks do not require a minimum balance for 
trust accounts. However, if yours does, deposit 
just enough money to cover the minimum. 

Q. What if the bank takes check printing charges 
from the trust account? 

A. DR 9-101 (A) (I) states, "Funds reasonably 
sufficient to pay account charges. " may be 
deposited in the trust account. 

Q. What if I have an overdraft on the trust account? 

A. DR 9-102 (E) states, "Every lawyer who receives 
notification from a financial institution that any 
instrument presented against his or her lawyer 
trust account was presented against insufficient 
funds , whether or not the instrument was 
honored, shall promptly notify Disciplinary 
Counsel in writing ... The lawyer shall include a 
full explanation of the cause of the overdraft." 

Q. What happens when a sole signatory on the 
trust account dies? 

A. ORS 9.705-9.755 provides that the court may 
take jurisdiction and appoint one or more 
lawyers in good standing with the Oregon State 
Bar to act as custodian(s) of the affected 
lawyer's law practice. 

Q. How long must trust account records be kept? 

A. DR 9-101 (C) (3) states , "Maintain complete 
records of all funds, securities and other 
properties of a client coming into the 
possession of the lawyer ... for a period of at 
least five years after final disposition of the 
underlying matter. ... " 

Q. Where can I get additional help with trust 
accounting or IOLTA requirements? 

A. Questions about setting up IOLT A accounts can 
be answered by the Oregon Law Foundation 
Administrator, 503-620-0222, Ext. 373 or 1-800-
452-8260, Ext. 373. For assistance with' setting 
up a system for trust accounting, call the 
practice management advisors of the 
Professional Liability Fund, Carol Wilson, Dee 
Crocker, or Beverly Michaelis, 503-639-6911 or 1-
800-452-1639. For assistance with reconciling 
your trust account on an on-going basis, 
contact a local bookkeeper or accountant. 

Carol Wilson 
Professional Liability Fund 
Practice Management Advisor 

Excerpted from A Guide tq Setting Up and Us
ing Your Lawyer Trust Account, published by the 
Professional Liability Fund, 2001 . Download the 
handbook at www.osbplforg or order by calling 
Reiko Park, 503-639-6911 or 1-800-452-1639. 
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PROTECT YOURSELF FROM EMBEZZLEMENT: 
CHECK THOSE CANCELLED CHECKS 

Most banks no longer include a provision in their account agreements for requiring two signatures on 
a check. In fact, at least one bank has the following language in its agreement for new accounts: . 

If you (a) have specified that some or all checks must be signed by more than one person, (b) 
have specified that the authorized signers for checks in one category are different than those 
for another check category, or (c) utilize checks that require multiple signatures, you 
acknowledge that those restrictions are for your internal use only and do not bind us even if 
you have made us aware of them in a certificate of authority or otherwise. 

If you currently have a bank agreement stating .that two signatures are required on all checks or for 
amounts over a certain dollar figure, the bank may not check for two signatures before honoring the check. 
However, the bank may stand behind the existing agreement if a check without the proper two signatures is 
cashed. 

Now that the bank may not be watching over your checks, tt IS even more important to have good law 
firm procedures that protect your money and your clients' money. Here are some tips to he lp you avoid em
bezzlement: 

Have the cancelled checks delivered to you 
unopened. 

Examine all cancelled checks as soon as the 
statement arrives. Watch for authorized signa
tures, endorsements, and payees. 

Require two signatures on large checks. 

Do not allow checks payable to "cash." 

Require supporting documentation for all 
checks. 

Approve all client billings and reconcile 
receipts. 

Control access to checkbooks. 

Divide bookkeeping responsibilities. The per
son paying the bills should not be the 
person who reconciles the account. 

Give receipts when accepting cash and keep 
duplicates. If possible, have cash payments 
witnessed. 

Our thanks to Carol Wilson , PLF Practice Management Advisor, 
and Richard W. Wingard, CPA , for their assistance with this article. 

NAMING AND SERVING 
CORPORATE DEFENDANTS 

Naming and serving the correct corporate defen
dant can be a hit or miss proposition if you're not 
careful. The following is a case in point. 

Assume Sue Client is a pedestrian that is struck 
by Joe Driver. She retains you as her attorney, and 
you determine that Joe was working and was driving 
an ABC Widgets truck at the time of the collision. 
Sue has very little time left before the statute runs 
on her personal injury claim. You decide to file 
against Joe Driver and ABC Widgets. 

You now face two challenges: naming and serv
ing the correct corporate defendant. As a first step, 
you ask a member of your staff to call the corpora
tion division and research the "ABC Widgets" name 
and registered agent. No problem, right? Usually 
not, but what if the corporation division records 
showed several potential matches to your 
defendant's name ? For example: ABC Widgets , Inc., 
ABC Widgets Company, M.C. Jones, d.b.a. ABC 
Widgets, etc. Which one is correct? Can you rely on 
the clerk at the corporation division to make the 
match for you? Has the clerk communicated that 
multiple or similar names exist? How did you phrase 
your search request- generically or specifically? 
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FREE FORMS, CHECKLISTS, 
AND CLE TAPES 

Visit www.osbplf.org to download practice 
aids or order CLE materials. Click on Loss Preven
tion, then choose a category. 

Unfortunately, the clerk helping you may notre
alize that more than one "match" is possible. One so
lution is using the Internet to research the informa
tion you need . 

The best resource for researching corporate enti
ties in the state of Oregon is the Secretary of State's 
Business Registry Database: www.sos.state.or.us/cor
poration/aboutus/index.htm. Users can -do an "exact 
words" search, a "sound-alike" search or an "extended 
search in any word order." An "extended search in 
any word order" should be used when you are unsure 
of the business name. This type of search will return 
names of business entities when they contain the 
words spelled exactly as keyed in any order and in 
combination with any other words. In addition, words 
that have similar meanings or similar sounds are in
cluded in an "extended" search. Comparable online 
searches can be conducted on other state web sites. 

If you want to search using other parameters, 
consider an online subscriber service such as 
Westlaw, www.westlaw.com, Lexis-Nexis, www.lexis
nexis.com or AutoTrack XP, www.autotrackxp.com. 
All three offer training to new subscribers. Services 
and fees vary and may include per-search charges. 

As an alternative, you may wish to hire a public 
records research firm to conduct your searches. Uni
Search, Inc. specializes in searching, filing, and retrieving 
public documents in all 50 states. Contact UniSearch via 
the Internet at www.unisearch.com or call their Oregon 
office at 503-399-9500 or 1-800-554-3113. 

It's always critical to get accurate information. 
Naming and serving the wrong corporate defendant 
may jeopardize your client's legal rights and result in 
a malpractice claim against you. Remember the man
tra: check, double-check, and re-check. 

Beverly Michaelis 
PLF Practice Management Advisor 

Jane Paulson 
Paulson Law Firm 

MALPRACTICE AVOIDANCE TIPS 
FOR TRANSACTIONAL LAWYERS 

l. Avoid becoming involved as an attorney in any 
transaction in which you have any interest. (See 
DR 5-104 and Exclusion 3.h. of the PLF Coverage 
Plan.) 

2. Beware of the client who never seems to get all 
the information to you or fai Is to do the 
necessary footwork because he or she wants to 
save money . Double check - and even threaten 
not to handle the matter - unless you have all _ 
the information you need . 

3. Be extremely careful about letting the client 
handle filings and recordings. If you do, follow 
up with a letter to the client indicating that he or 
she has accepted that responsibility. The best 
rule, however, is never allow the client to accept 
the responsibilities. 

4. If the client acts against your advice, follow up 
with a letter indicating that his or her action s are 
against the advice of counsel. Consider terminat
ing the relationship. 

5. After telephone calls and conferences, follow up 
with a letter confirming the discussion or with a 
memorandum to the file. 

6. Do not give legal advice or information to parties 
who are not your clients. Encourage people to get 
independent counsel. If there is potential for con
fusion about your role, clarify who you represent 
in a letter sent to all the people who are involved. 

OREGON ESTATE TAX 
UPDATE 

$600,000 EXEMPTION FOR 2002 

Rather than the $700,000 exemption, Oregon 
estate taxes will now be due on 2002 taxable es
tates over $600,000 that require a federal estate 
tax return. The legislature did not address any 
of these issues in its recent special session. 
The ODR will issue an updated policy statement 
within a few weeks. (For background informa
tion, see Cheyne, Jeffrey M. , Oregon Estate Tax 
Alert, In Brief, March 2002, page 1 0.) 
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7. When forwardin g documents to an unrepre
sented party , send a le tter indicating that you 
are representin g the other side and ad visin g the 
other party of the right to have the documents 
rev iewed by his or her own attorn ey . Tf a pro
posed co ntrac t is bein g tendered to escrow and 
th e oth er party is not represented , include an ac
knowl edgment provi sion in the contrac t th at 
states who yo u are representin g and th at the 
other party was noti f ied to seek independent le
gal advice. 

8. Keep a file - even if you are only asked to review 
documents. Send an engagement letter document
ing the limited scope of your employment. 

9. If other profess ional s, such as an accountant, 
are involved , make sure that the client under
stand s which services you and the other profes
s ional s are providing. Document the agreement 
in writin g and send it to the client and the other 
profess ionals. Particularly , watch oui for sub
chapter S elections. When you are forming a 
corporation , send the accountant a letter that 
confirms who is to file the election and provide. a 
copy to the client. 

10. Check all documents for consi stency , signatures, 
and dates. 

Frank H. Hilton 
Dunn Carney Allen Hi gg ins & Ton gue LLP 

PROPOSED PLf 
COVERAGE PLAN CHANGES 

The PLF is considering amending PLF Primary Coverage Plan Exclusion u. and Exclusion d .(2). 

Exclusion u. currently lists contracts and agreements that will not be covered by the PLF because the 
lawyer voluntarily agreed to indemnify an individual or entity. The proposed addition to Exclusion u. is as 
follow s: 

Proposed Action: Exclusion u. (Additions are underlined, deletions are shown as strike outs.) 

This Plan does not apply to any CLAIM based upon or arising out of any bond or any surety, 
guaranty , warranty , joint control , or similar agreement, or any assumed obligation to indemnify 
another. or any costs connected to ORS 20.160. signed or otherwise agreed to by YOU or by 
someone for whose conduct YOU are legally liable. 

Exclusion d.(2) currently excludes coverage for sanctions directly or indirectly assessed against a cov
ered party . The proposed changes to Exclusion d .(2) would provide a defense for claims based on sanc
tions but would exclude coverage for the claims. 

Proposed Action: Exclusion d.(2): (Additions are underlined, deletions are shown as strike outs.) 

(2) Any CLAIM for or arising out of the imposition of attorney fees, costs, fines , penalties , or 
other sanctions on the COVERED PARTY or others imposed under any federal or state statute. 
admini strative rule. court rule. or case law intended to penalize bad faith conduct and/or the 
assertion of frivolous or bad faith claims or defenses. beeatt~e of malieion~, vexatiotH, or bad 
faith eondnet, or deliberate mi~eondttet, by the COVERED PARTY. WE will provide coverage for 
the defen se of such a CLAIM but any liability for indemnity arising from such a CLAIM will be 
excluded. 

In addition to the text change to Exclusion d .(2) listed above, we propose changing the wording of the 
comments to be consistent with new language. 

For background information about the proposed change , and for the text changes to the comments to 
Exclusion d.(2) , visit www.osbplf.org or call the PLF and request a copy of Coverage Plan Action Memos 
2002-0 I and 2002-02 . If you would like to discuss the proposed coverage plan changes, call Ira R. Zarov at 
503-639-6911 or 1-800-452-1639 or e-mail iraz @osbplf.org. 
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P .I. SETTLEMENTS 
AND WELFARE 

Your client has been in a car accident and you 
are representing her on a personal injury claim. If 
she is also receiving Temporary Assistance to 
Needy Families (TANF, formerly Aid to Families with 
Dependent Children, ADC) , there are two important 
issues for you to consider before you enter into that 
settlement. First, the State will attach a lien to the 
settlement to the extent of all assistance (cash and 
medical) that they have provided since the date of 
the injury. Second, the client ' s net settlement may 
affect her eligibility forT ANF. 

ORS 416 .540 provides: 

... Th e Department of Human Services shall have a 

lien upon the amount of any judgment in favor of a 

rec ipient or amount payable to the recipient under a 

settlement or compromise for all assistance received 
by such recipient from the date of the injury of the 

recipient to the date of satisfaction of such judgment 
or payment under settlement or compromise. 

This provision grants the Department of Human 
Services (DHS) a lien against any judgment on or 
settlement of a claim for damages for personal inju
ries . ORS 416.510(4). This does not include SAIF or 
workers' compensation claims. It also excludes 
claims that are not for personal injuries, such as 
claims for violations of the Fair Housing Act. 

TANF recipients are required to report to DHS 1 

that they have made a claim for damages for personal 
injuries. They must do so within ten days of initiat
ing that claim. This notification must include the 
names and addresses of all parties against whom the 
action or claim is brought. ORS 416.530; OAR 461-
195-0310. If the TANF recipient fails to report the 
claim for personal injuries, and the claim is settled 
before DHS has the opportunity to satisfy its lien , 
the State will have a claim against the client to the 
extent of the lien. OAR 461-195-0310; ORS 416.610. 

Lawyers Helping Lawyers In All Kinds Of Ways. 

0 
OAAP 

• Alcohol and Chemical Dependency 
• Career Change and Transition 
• Depression, Anxiety, & Mental Health Issues 
• Gambling Addidion 
• Procrastination and Time Management 
• Relationship Issues 
• Stress Management 

Call the Oregon AHomey Assistance 
Program (OAAP) today. It's confidential. 

It's free. It's for you. 

Meloney Crawford Chadwick 
Mike Long 

Shari R. Gregory 
Michael Sweeney 

503-226-1 057 
1-800-321-0AAP (to page) 

AfrN,ItOII-profit, ""'firl«,rio/ptf~Vtllflfwyou 

Although a lien could exceed the amount of the 
personal injury claim , DHS rules permit the recipient 
to keep 25 % of the net settlement, after payment of 
attorney fees, medical costs, other costs and ex
penses . OAR 461-195-0305 and 461-195-0325. A cer
tain amount may also be set aside for future medical 
expenses, especially if the injured party is a minor. 
ORS 416.590; 416.600, OAR 461-195-0320. 

If the child in a TANF family is injured, the State 
will assert a lien only to the extent of accident-related 
medical assistance provided for that child. The State 
will not assert a lien for the cash assistance received. 
However, if an adult in the fami ly is injured, the State 
will attach a lien for the cash that has been provided 
to the family and accident-related medical assistance 
provided to the adu lt. One important exception applies 
to families whose medical coverage is provided by a 
managed care plan. If the State pays only a premium 
for that family, there is no recovery of that premium 
payment. The State recovers only the accident-related 
medical services that were covered on a "fee-for-ser
vice" basis. Recovery of accident-related medical as
sistance extended by a managed care plan is handled 
by the plan. ORS 416.540 (3). 

Once the matter of the lien has been settled, it is 
essential to consider the effect of the final settle
ment on your client's T ANF benefits. Many attor
neys know that in 1981 Congress passed a law 
known as the "lump sum rule," 42 USC §602(a)(17). 
This rule provided that whenever a T ANF applicant 
or recipient received a lump sum of money, he or she 
was disqualified from receiving TANF for one or 
more months. Lump sums included personal injury 
settlements, Social Security Disability retroactive 
checks (but not SSI), and the like. 

In July of 1996, Oregon implemented its own 
" welfare reform" called the Oregon Option . The De
partment of Health and Human Services granted a 
seven year waiver of many federal requirements to 
allow Oregon to implement this program. One of the 
waived provisions was the lump sum rule. Now, 
when most families receive a personal injury settle
ment, the net proceeds after payment of the lien , 
costs, attorneys fees, etc., will be compared to the 
TANF resource limit. The family will be ineligible for 
TANF only for so long as they retain proceeds in ex
cess of that limit. There is no disqualification period. 

Families participating in the JOBS program have 
a resource limit of $10,000. For all others, the re
source limit is $2500. Thus, those families participat-
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ing in the JOBS program can receive net personal in
jury claim proceeds of up to $10,000 before it affects 
their TANF benefits. As long as they receive TANF, 
they will continue to qualify for medical assistance. 
OAR 461-160-0015. 

Personal injury settlements can affect a client's 
eligibility for other public assistance programs as 
well. In the General Assistance program , the state
funded cash assistance program for the disabled , the 
lump sum rule continues to apply. OAR 461-140-
0120. The amount of the settlement is divided by the 
individual ' s General Assistance payment (currently 
$3142

) and the result is the number of months the in
dividual is disqualified from receiving General Assis
tance payments. The lump sum rule will not apply if 
the individual does not receive General Assistance 
in the month the money is received. For example, if 
the individual closes the General Assistance case in 
the calender month prior to receipt of the money 3 

and reopens the grant in the calender month which 
follows, there will be no disqualification period ap
plied . When the client reapplies he or she must have 
no more than $50 remaining. 

For Food Stamps, the personal InJury settlement 
proceeds are not counted at all if the family is receiv
ing T ANF or Supplemental Security Income (SSI), 4 or 
has a household member working under a JOBS Plus 
contract. For individuals who receive Food Stamps but 
no cash assistance, the settlement proceeds are com-

PLF BOARD SEEKS TWO NEW 
DIRECTORS 

The Board of Directors of the Professional 
Liability Fund is looking for one lawyer and one 
public member to serve five-year terms on the 
PLF Board of Directors beginning January 2003. 
Directors attend approximately six two-day 
board meetings a year, as well as various com
mittee meetings, and are also required to spend 
a considerable amount of time reading board ma
terials between meetings and participating in 
telephone conference calls. PLF policies pro
hibit directors and their firms from prosecuting 
or defending claims against lawyers. Interested 
persons should send a brief resume by August 
9, 2002 to: Ira R. Zarov, Professional Liability 
Fund, P.O. Box 1600, Lake Oswego, Oregon 
97035-0600. 

pared to the Food Stamp resource limits. 5 If they ex
ceed those limits, the individual will be disqualified for 
one month or until the proceeds are spent to below the 
Food Stamp resource limits. OAR 461-140-Q120(4). 

For SSI, the personal injury settlement proceeds 
are considered income in the month received and re
sources tn the following months. 20 CFR 
§416.112l(f); 20 CFR §416.1207(d). The individual 
will be ineligible for SSI in the month the settlement 
is received if it exceeds the income limits. In the fol
lowing months, the individual will be ineligible so 
long as the remaining funds exceed the resource limit 
which is $2000 for an individual and $3000 for a 
couple. 20 CFR §416.1205. Once the money is spent 
down to below the resource limits, the individu al or 
couple will re-qualify. There will likely be an over
payment for the month the money was received but 
that overpayment should be waived so long as the 
client promptly reports to the Social Security Admin
istration that he or she received the settlement. 

Each of these programs (T ANF, General Assis
tance, Food Stamps and SSI) have limits on the value 
of non-cash resources that the individual can retain. 
Therefore, the client should be cautious about how 
money is spent in order to reduce it below the re
source limits . There are some items, such as motor 
vehicles, for which there are separate value limits. 
Other resources are excluded regardless of value, 
such as the home. Also, in most cases the individual 
must receive some value in return - the money can
not be given away. 

There is no resource limit for Social Security Dis
ability benefits. Thus, a personal injury settlement 
will not affect those benefits. 

If you are reprysenting a client who receives pub
lic benefits, it is advisable to call your local Legal Aid 
or Legal Services office for advice before finalizing the 
terms of a settlement. In the new climate of "welfare 
reform," the rules are likely to change. 

Lorey H. Freeman 
Oregon Law Center, Inc. 

1 They must report to their caseworker or to the Recovery Services Section In 
Salem. 

' OAR 461 - 155-0210. 
1 Receipt Includes receipt by the attorney representing the client so long as the 
artorney has settled all cla ims and can disburse the money to the client. 
45upplemental Security Income: a federilf/y funded disability program for low
income Individuals who do nor qualify for Socld! Security Disability (SSD) or 
whose monthly SSD payment Is less than $532. 
5$3,000 for households with at least one member who Is age 60 or over; 
$/0,000 for groups with one member working under a JOBS Plus agreement; and 
$2,000 for all other households. OAR 461 - 160-00 15(5) . 
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Practice 
Management 
Advisors of the 
Professional Liability Fund 

Office out of control? 
Call for free and confidential law office systems assistance. 

Carol Wilson • Dee Crocker • Beverly Michaelis 

503-639-6911 or 1-800-452-1639 

I 

PROFESSIONAL liABILITY fUND 

BOARD OF DIRECTORS AND OFFICERS 

Karen C. Allan- Medford (Chairperson) 
Albert J. Bannon - Portland (Vice Chairperson) 

Mary Alice Bjork- Salem 
(Public Member- Secretary-Treas.) 

Robert W. Nunn -Portland 
Bob Thuemmel - Portland 

Stephen M. Bloom- Pendleton 
Ron J. Palmer- Cottage Grove (Public Member) 

Louis A. Santiago - Portland 
Amanda Walkup- Eugene 

UTCR CHANGES EFFECTIVE 
AUGUST t, 2002 

The UTCR changes are published in Oregon 
Appellate Courts Advance Sheets No. 11, May 3, 
2002, and at http://www.publications.ojd.state.or. 
us/Rules.htm. If you have questions or comments, 
please e-mail utcr@ojd.state.or.us. Bruce C. Miller, 
503-986-5515, or Bradd A Swank, 503-986-5519. 
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